Sub- Chapter 8
Land Banki ng

36.25.801 DEFINITIONS As used in this subchapter, the
follow ng definitions apply, except where the context clearly
i ndi cates ot herw se:

(1) "Annual rate of return"” neans the annual return
di vided by the asset value nultiplied by 100%

(2) "Annual return" neans the net annual incone.

(3) 7"Asset value" neans the value of an asset as deter-
m ned by apprai sal or purchase price.

(4) "Bid" nmeans a witten or oral nonetary commtnment to
purchase land or interest in land offered at the specified tine
and place by a person eligible to participate in an auction, as
specified by the departnent in accordance with 77-2-363, MCA

(5) "Bid bond" neans bid deposit, as defined in (6).

(6) "Bid deposit" neans a certified check or cashier's
check drawn on any Montana bank equal to 50% of the m ninmm
sales price submtted in connection with a bid as an assurance
of the performance of a contractual or prom ssory requirenent.

(7) "Board" means the state board of |and comm ssioners.

(8) "Current annual rate of return” neans the average
annual return for three years divided by the purchase price and
mul tiplied by 100%

(9) "Departnent” neans the departnment of natural resources
and conservati on.

(10) "Earnest noney" neans a sum of noney paid by a
prospective purchaser as proof of that person's intention to
conpl ete the purchase transaction

(11) “Lessee” neans the current |ease holder of any
agricultural, grazing, commercial, cabin or honme site, or other
surface | ease of state trust |and.

(12) "Net annual income" neans total revenues from all
sources |less total average expenses from all sources based on
all available cost information, including information in the
"Report on the Return on Asset Value by Trust and Land O fice
for State Trust Land."

(13) "Parcel” neans one section or |ess that can be
identified by |legal description, independent of any other parcel
of land, using docunents on file in the records of the county
clerk and recorder's office or in the departnent’s records.

(14) "Report on the Return on Asset Value by Trust and Land
Ofice for State Trust Land" nmeans the annual report produced to
anal yze the rates of return originating on trust |land on |and
classified as forest, agricultural and grazing, and other.

(15) "Tract of record” nmeans a distinct portion of |and,
irrespective of ownership, that can be identified by |Iegal
description, independent of any other portion of |and, using
docunents on file in the records of the county clerk and
recorder's office.

(16) "20-year average annual rate of return” neans the sum
of the annual rates for return for the nobst recent 20




consecutive years divided by 20. (H story: 77-1-204, 77-2-308,
77-2-328, 77-2-362, MCA, | M, 77-2-328, 77-2-362, MCA, NEW
2004 MAR p. 2399, Eff. 10/08/04.)

36.25.802 LAND BANKI NG TRANSACTI ON COSTS (1) Except as
provided in 77-2-362(2)(c), MCA the departnent may use up to
10% of the proceeds deposited in the |and bank fund to pay costs
of transactions, as provided in 77-2-362(2)(b), MCA

(2) The departnment nmay not be conpensated for transaction
costs of services perfornmed by departnment staff.

(3) The departnent shall:

(a) maintain a record of each transaction;

(b) summarize transaction costs at the conpletion of each
sale or acquisition; and

(c) include an accounting of transaction costs in the
report required by 77-2-366(2), MCA. (Hi story: 77-2-362, MCA
ILMP,  77-2-362, MCA; NEW 2004 MAR p. 2399, Eff. 10/08/04.)

36.25. 803 CONSI DERATIONS IN THE SALE OF STATE TRUST LAND
PURSUANT TO LAND BANKING (1) The board may only sell a parce
that is wholly surrounded by other public land if the board
provi des conpel ling reasons for the sale.

(2) The board may only sell a parcel that is wholly
surrounded by |and under conservation easenent if the board
provi des conpel ling reasons for the sale.

(3) The board may only sell a parcel that the departnent,
in conmpliance with the Montana Environnental Policy Act, 75-1-
201, et seq., MCA, (MEPA), determ nes significant for threatened
or endangered species if the board provides conpelling reasons
for sale.

(4) |If the sale of a parcel would extinguish existing
reasonabl e public access to other public or state trust |and or
to public water, as defined in 77-2-303(2)(a), MCA, the board
shall reserve an easenent or right of way for access to the
ot her public or state trust land or to public water.

(5 If the sale of a parcel would extinguish access to
adj acent private land, the department shall provide an
opportunity for the | andowner to nmake application to purchase an
easenent under 77-1-107, 77-1-130, or 77-2-101, MCA

(6) If a person directly or indirectly creates an isol ated
parcel of school trust land in order to benefit from |and
banki ng, the departnent shall recomend that the parcel be
consi dered non-isolated. (H story: 77-2-362, MCA, I MP, 77-2-
308, 77-2-363, MCA; NEW 2004 MAR p. 2399, Eff. 10/08/04.)

36.25. 804 PRELI M NARY REVI EW OF PARCELS BEFORE NOM NATI ON

(1) The departnent shall conduct a prelimnary review of
each parcel prior to nomnation to determ ne whether further
review is warranted. The departnent may consider the foll ow ng
factors in the prelimnary review

(a) the parcel produces |ow incone, as cal cul ated by:

(1) high market value and |low return on asset;




(i1i) high admnistrative costs relative to other simlar
parcels; or

(tii)the potential to increase productive capacity of the
land is | ow

(b) whether the parcel is isolated. On a non-isol ated
parcel, the departnment shall describe the existing |evel of
access;

(c) the parcel’s inpact on the diversity of the overal
asset portfolio and within its land classification;

(d) the extent of infrastructure, such as roads,
utilities, power, telephone, water, or sewer availability;

(e) the estimated net annual inconme fromthe parcel, based
on information in the “report on the return on asset val ue by
trust and land office for state trust |and”;

(f) the potential for appreciation or depreciation in the
value of the parcel, based on the best available information
fromthe | ocal real estate market;

(g) the parcel’s potential for devel opnent or val ue-added
activities that conplenment |ocal and statew de econoni ¢
devel opnent ;

(h) whether and to what degree the sale of the parcel
woul d af fect access to other public |ands; and

(i) whether the parcel is adjacent to other public |and or
private |and under conservation easenent, as docunented by
current information in the Montana Natural Heritage Program or
simlar source.

(2) Based on the prelimnary review, the departnment wll
recoomend to the nom nator whether the parcel qualifies for
nom nation. (H story: 77-2-362, MCA, |IMP, 77-2-308, 77-2-363,
MCA;, NEW 2004 MAR p. 2399, Eff. 10/08/04.)

36. 25. 805 PROCEDURES FOR NOM NATI NG AND EVALUATI NG STATE
TRUST LANDS FOR SALE PURSUANT TO LAND BANKING (1) The board
shal|l sell state trust |land on a parcel - by-parcel basis.

(2) The board reserves the right to approve or deny
nom nations for sale of state trust |and. The depart nent
reserves the right to prioritize activities related to the sale
of state trust |and.

(3) The board, the departnent, or the current |essee may
nom nate a parcel or parcels of state trust |and for sale.

(a) Nomi nations nust be on a formissued by the departnent
and nust be sent to the appropriate departnent office, as noted
on the form

(b) A lessee may nom nate one or nore parcels currently
held by that |essee under a state of Mntana surface |ease
agreenent. The nom nating | essee shall pay a nonrefundabl e $100
processing fee for each parcel of |and nom nated.

(c) The departnment may not accept inconplete nom nations.

(d) The departnent shall review the classification of the
parcel, as provided in 77-1-401, MCA, and classify the parcel if
not cl assifi ed.

(e) \When a parcel is nom nated, the departnent shal




notify all persons holding a license on the parcel, the
representative of the trust beneficiary, and the |essee of the
parcel if board or departnment nom nated. Notice to the trust
beneficiary nust go to the representative identified for each
trust affected by the proposed sal e.

(4) If the departnent determnes that a parcel neets the
prelimnary suitability requirenments for sale, the departnent
shal | conduct an environnmental review of the parcel under MEPA
| f the MEPA analysis determ nes that the sale would result in a
significant adverse inpact on natural resources, the parcel is
generally not suitable for sale unless the board determ nes
otherwise. |f the departnment conducts a checklist environnental
assessnment under MEPA, the departnent shall briefly explain in
writing each conclusion of "no inpact."

(5) After evaluation of the prelimnary review and the
MEPA anal ysis, the departnent shall determ ne whether a parce
is suitable for sale and report to the board on the parcel’s
suitability for sale.

(a) If the departnment determnes the parcel is not
suitable for sale, the departnment may renove the parcel from
nom nation and elimnate the parcel fromfurther review w thout
board approval.

(b) The departnent shall post the report required by (4),
including the MEPA analysis, in a dated notice on the depart nent
web site or other equivalent electronic nmedium The notice nust
be posted at | east 15 days before the next neeting of the board.

(c) The departnment shall notify the Ilessee of the
departnent's recommendation by certified mail, as provided in
77-2-363(3), MCA. As a courtesy, the departnent shall try to
contact the |essee by tel ephone about the determ nation. The
notification nmust be mailed on or before the day the departnent
posts the notice on its web site or other equivalent electronic
medi um

(d) The departnent shall notify all persons holding a
license on the parcel and the trust beneficiary about the
determ nation

(e) Any person may appeal to the board the departnment’s
removal of a parcel from nomnation wthin 15 days of the
departnment posting the report on the web site or other
equi val ent electronic nmedium The board shall place the appeal
on the next available agenda of a regularly scheduled board
meeting no later than 15 days before the neeting.

(f) On a board- or departnent-nom nated parcel, the | essee
may, within 60 days of the determ nation, notify the departnent
that the | essee intends to propose a | and exchange.

(6) For each parcel, the departnent shall conduct a title
review, if necessary.

(7) Upon the departnent's report to the board under (4),
t he board shall approve or reject the proposed sal e.

(a) If the board rejects the proposed sale of the parcel,
t he departnent shall renove the parcel from nom nation

(b) If the board approves the proposed sal e of the parcel,
t he departnment shall post the parcel on the departnment web site



or other equivalent electronic nmedium within 30 days of the
board’ s approval.

(8 If the board has approved a proposed sale, the
departnment shall comm ssion an appraisal from a list of
| i censed, departnent-approved appraisers.

(a) The departnent shall conduct or contract for the
appraisal, to be reinbursed by the appropriate party under ARM
36. 25.807(2)(b) or 36.25.808(8)(a).

(b) The appraisal nust:

(1) include state-owned inprovenents in the valuation

(ii) exclude |essee-owned or |icensee-owned inprovenents
fromthe val uation;

(tii)use conparable sales for |ike properties; and

(tv) include details of a discount in appraised val ue due
to | ack of access.

(c) The departnent shall post the appraised value of the
parcel in a dated notice on the departnment web site or other
equi val ent el ectroni c nedi um

(9) Any person mmy commssion, at that person’s own
expense, another appraisal froma list of departnment approved
appr ai sers.

(a) A person comm ssioni ng anot her appraisal shall notify
the departnent within 15 days of the posting of the appraised
val ue.

(b) Any subsequent appraisal nust be conpleted within 60
days of notification to the departnment of the intent to
commi ssi on the appraisal.

(c) Any subsequent appraisal nust include all elenents
required of the first appraisal.

(10) The departnment shall present to the board the first
apprai sal and any subsequent appraisals that are provided to the
depart nent.

(11) Upon receiving the appraisal or appraisals and survey,
the board shall set a mninumbid on the parcel. The departnent
shall add the mninum bid to the parcel’s listing on the
departnment web site or other equivalent electronic nmedium

(12) If the board has approved a proposed sale, the
departnment shall make the contents and findings of any title
review and any environnmental due-diligence review available to
the public, all bidders, and the |essee.

(13) The departnent shall provide notice of the proposed
sale to the foll ow ng persons:
the departnent of fish, wildlife and parks;

t he departnent of transportation;

t he departnent of environnmental quality;

al | adjacent |andowners of record,;

the appropriate trust beneficiaries;

t he board of county comm ssioners in the county
parcel is |ocated;

(g any surface | essees by certified mail. The notice to
| essees nust include an estinmate of costs necessary to conplete
the sale if the | essees nom nated the parcel; and
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(h) any surface |lessees by certified mail. The notice to
| essees nmust include an estimate of costs necessary to conplete
t he sal e.

(15) If necessary, the departnent shall conduct a survey of
the parcel or parcels proposed for sale. The departnent shal
pay for the survey, to be reinbursed by the appropriate party
under ARM 36.25.807(2)(c) or 36.25.808 (7)(d). (H story: 77-1-
204, 77-2-308, 77-2-362, MCA, IMP, 77-2-328, 77-2-362, 77-2-363,
77-2-366, MCA;, NEW 2004 MAR p. 2399, Eff. 10/08/04.)

36.25.806 REQUI REMENTS FOR LAND BANKI NG EARNEST MONEY
DEPOSIT (1) The | essee who nonm nated the parcel shall submt
earnest noney in the sum of $1,000 within 30 days of receiving
notice from the departnent that the parcel is available for
sal e.

(2) If the | essee does not submt earnest noney within 30
days of notice of availability for sale, the departnent shal
remove the parcel from nom nation unless co-nom nated by the
board or the departnent.

(3) Board- and departnent-nom nated parcels do not require
$1, 000 earnest noney. (H story: 77-1-204, 77-2-308, 77-2-362,
MCA; | MP, 77-2-328, 77-2-363, MCA;, NEW 2004 MAR p. 2399, Eff.
10/ 08/ 04.)

36. 25. 807 TERM NATI ON OF LESSEE-| NI TI ATED LAND BANKI NG SALE
AFTER EARNEST MONEY DEPCOSIT PAID BY LESSEE (1) |If the current
| essee of the land to be sold has initiated the sale, as
authorized by 77-2-361 through 77-2-367, MCA, and deposited
earnest noney with the departnent, the | essee may cancel the
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36. 25. 807 DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATI ON

sale. The |lessee shall send witten notice by certified mail to
t he departnent, postmarked no |later than 30 days before the date
of the auction.

(2) If the lessee cancels the sale after the departnent
has given notice of the auction, the | essee shall pay all costs
incurred by the departnent in preparing the sale, including but
not limted to:

(a) any costs incurred for preparation of docunents
requi red by 75-1-201, et seq., MCA
appr ai sal ;
survey;
cultural resource inventory;
natural resource inventories;
publ i ¢ heari ngs;
ot her costs that may be incurred by the departnent.
The earnest noney and bid deposit, as required in
36.25.808(4), paid by the |essee nust be applied toward costs
incurred by the departnment for the cancel ed sale.
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(4) Any anount of earnest noney and bid deposit renaining
after paynent of departnent costs nust be returned to the
| essee. (Hi story: 77-1-204, 77-2-308, MCA, | MP, 77-2-328, MCA
NEW 2004 MAR p. 2399, Eff. 10/08/04.)

36. 25. 808 PROCEDURE FOR CONDUCTI NG STATE TRUST LAND SALES

(1) Al land sales are subject to the provisions of 77-2-
318 t hrough 77-2-326, MCA

(2) The department shall set the date of the auction.
Bi dders nmmy appear personally or be represented by a legally
aut hori zed representati ve.

(3) As required by 77-2-322, MCA, the departnent shall, at
a mnimm publish notice of the auction in a newspaper of
general circulation in the county where the auction is to take
pl ace, once each week for four consecutive weeks preceding the
due date for bid deposits. The departnent shall post the notice
on the departnent web site or other equival ent el ectronic medi um
and provide links to associated realty web sites when feasible.
(4) A person wishing to bid upon state trust |and offered for
sale at auction shall submt a bid deposit and execute a
purchase agreenent with the departnent. The bid deposit and
purchase agreenent nust be postmarked no |ater than 45 days
before the date of the auction.

(5) Subject to (6), land nust be sold to the highest
bi dder who consunmates the sale.

(6) In accordance with 77-2-324, MCA, the | essee has the

eference right to match the high bid.
) The purchaser shall pay closing costs, including but not

pr
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mted to:
(a) the cost of the appraisal;
(b) title insurance;
(c) filing fees;
(d) survey, if necessary; and
(e) water rights transfer.

of all unsuccessful bidders within five business days follow ng
t he aucti on.

(8) The departnment shall retain the bid deposit of the
successful bidder. The departnment shall return the bid
deposi ts.

(9) If the highest bidder fails to consummate the sale for
any reason, the departnment may offer the parcel to the next
hi ghest bidder at the final sale price. If the next highest
bi dder, or a subsequent bidder, in sequence of bid anount,
agrees to the terns of the sale, that bidder shall conplete a
pur chase agreenent and submt a bid deposit to the departnent.

(10) If the final bidder who agrees to consunmate the sale
fails to conply with the terns of the sale for any reason, that
bidder's bid deposit is forfeit and nust be credited to the | and
banki ng fund, after deduction of sale costs incurred by the
departnent if the departnent has returned their bid deposit.
(H story: 77-1-204, 77-2-308, 77-2-362, MCA, I MP, 77-2-328,
77-2-363, MCA;, NEW 2004 MAR p. 2399, Eff. 10/08/04.)



36.25. 809 SETTLEMENT FOR AND REMOVAL OF | MPROVEMENTS

(1) If the parcel is under an agricultural or grazing
| ease or license with the state at the tinme of sale, settlenent
and renoval of inprovenents are governed by the conditions of
the | ease or license or by ARM 36. 25. 125.

(2) If the parcel is under a residential |ease at the tine
of sale, the conditions of settlement for and renoval of
i nprovenents are governed by the | ease or by ARM 36. 25. 131

(3) If the parcel is under a conmercial |ease or |icense
with the state at the tinme of sale, the conditions of settlenent
for and renoval of inprovenents are governed by the |ease or
license.

(4) In all other situations, the purchaser of the state
trust land shall reinburse the former | essee for the reasonable
val ue of those inprovenents the purchaser has accepted.

(5 \Where there is a dispute over the value of the
i nprovenents, arbitration, as detailed in 77-6-306, MCA nmnust be
used to set the value of inprovenents. (H story: 77-1-204, 77-2-
308, 77-6-303, 77-6-304, 77-6-305, 77-6-306, MCA, I MP, 77-2-
328, MCA; NEW 2004 MAR p. 2399, Eff. 10/08/04.)

36.25.810 FINAL BOARD APPROVAL AND | SSUANCE OF DOCUMENTS
OF CONVEYANCE (1) Before issuing docunments of conveyance, the
departnent shall present the proposed sale to the board.

(a) The board shall approve or disapprove the sale.
(b) If the Iand board di sapproves the sale, the successful

bi dder is not responsible for costs.

(2) For the sale of land acquired fromthe federal
government pursuant to the state's Enabling Act, the board may
convey title through a state patent, pursuant to 77-2-341, 77-2-
342, and 77-2-343, MCA

(3) The board nay convey title to other land by a grant or
qui t clai mdeed.

(4) The board may not warrant title to any |and conveyed.

(5) The board may not give warranty or representation,
express or inplied, to a bidder for, or a purchaser of, state
trust land concerning the accuracy or conpleteness of the title
review for the property or the environmental due-diligence
review investigating the presence or absence of toxic or
hazar dous subst ances.

(6) State trust land nmust be sold "as is.” (H story: 77-
1-204, 77-2-308, MCA; 1MP, 77-2-328, MCA;, NEW 2004 MAR p.
2399, Eff. 10/08/04.)

36.25.811 THE LAND BANKING FUND (1) The proceeds froma
sale of state trust land nust be deposited in the |and banking
fund to which the | and bel onged.

(2) Wen the board conducts a sale of state trust |and
pursuant to the |and banking program the board shall distribute
t he proceeds according to the provisions of 77-1-109, 77-2-337,
77-2-361, 77-2-362, 77-2-363, 77-2-364, 77-2-365, 77-2-366, and
77-2-367, MCA




(3) Proceeds fromthe sale of land fromw thin individua
trusts may be pooled to acquire tracts of land to add to state
trust land, if approved by the board after consultation with the
af fected beneficiaries.

(4) If Jland banking expires in 2008, any proceeds
remaining in the state trust |and bank fund nust be expended by
the 10th year after the effective date of each sale.

(5 Any remaining proceeds nust be deposited in the
appropri ate permanent trust fund.

(6) The departnent shall account separately for individua
trust receipts.

(7) If land banking is authorized beyond 2008, the
proceeds in the l|and banking funds nust remain intact and
avail able for |and banking purposes. (H story: 77-1-204, 77-2-
308, 77-2-362, MCA, |MP, 77-2-328, 77-2-362, MCA; NEW 2004 MAR
p. 2399, Eff. 10/08/04.)

36.25.812 NOM NATI ON OF TRACTS FOR ACQUISITION (1) Any
person may nominate a tract or tracts for acquisition.

(2) Nom nations nust be on a formissued by the departnent
and nust be sent to Land Banking, Departnent of Natural
Resources, P.O Box 201601, Hel ena, MI 59620-1601

(a) Every person nomnating |and, except the departmnment or
t he board, shall pay a nonrefundable $100 fee for each tract of
| and nom nat ed.

(b) The departnment may not accept inconplete nom nations.

(3) The departnent may contract with a third party, such
as a licensed real estate agent, to act on behalf of the state
in acquiring a tract or tracts.

(4) The departnent shall notify each trust beneficiary
whose | and sal e proceeds woul d potentially support the proposed
acqui sition. Notice to the trust beneficiary nust go to the
contact person identified for each trust affected by the
proposed acqui sition.

(5) The departnent shall post all tracts nom nated for
acquisition on the departnent’s web site or other equivalent
el ectronic nmedium  The departnent shall update the status of
the tract throughout the process, including all applicable
reports. (H story: 77-2-362, MCA, |M, 77-2-364, MCA; NEW
2004 MAR p. 2399, Eff. 10/08/04.)

36.25.813 PRELIMNARY REVIEW OF TRACTS NOM NATED FOR
ACQUI SI TI ON (1) The departnent reserves the right to
prioritize activities related to the acquisition of |and.

(2) The departnment shall obtain from the seller and
evaluate a disclosure statenent that describes any known
mat eri al defects in the property.

(a) The seller shall provide disclosure on a form provided
by the departnent.

(b) If the seller fails to provide disclosure within 60
days of the departnent’s request, the tract nust be considered
unsui tabl e for acquisition.




(3) The departnent shall conduct a prelimnary review to
determine the tract’s suitability for acquisition. The review
nmust address, but is not limted to, the follow ng factors:

(a) the financial feasibility of acquiring and managi ng
the tract;

(b) the existing |l evel of access; and

(c) the potential for multiple use.

(4) Concurrent with the nomnation of a tract and after
the prelimnary review, the departnent nmay secure the ability to
purchase the tract, contingent upon approval by the board, as
provi ded in ARM 36. 25. 814.

(5 If the departnent determines a tract is not
suitable for acquisition, the departnment shall renove the tract
fromnomnation and elimnate it fromfurther review.

(6) Any person may appeal to the board the departnent’s
removal of a tract from nomnation within 15 days of the
departnment posting the report on the web site or other
equi val ent electronic nmedium The board shall place the appeal
on the next avail abl e agenda of a regularly schedul ed neeting no
| ater than 15 days before the neeting. (Hi story: 77-1-204, 77-
2-308, and 77-2-362, MCA; I MP, 77-2-328 and 77-2-364, MCA; NEW
2004 MAR p. 2399, Eff. 10/08/04.)

36. 25. 814 PRELI M NARY BOARD APPROVAL TO PURCHASE LAND,
EASEMENTS, OR | MPROVEMENTS (1) The departnent shall present
the prelimnary review of the nom nated tract to the board.

(a) If the board disapproves acquiring a tract, the
departnent shall renove the tract fromnom nation and elimnate
it fromfurther review.

(b) If the board approves the prelimnary review, the
departnment shall begin a due-diligence eval uation. (Hi story:
77-2-362, MCA; | MP, 77-2-364, MCA;, NEW 2004 MAR p. 2399, Eff.
10/ 08/ 04.)

36.25.815 ANALYSIS, REVIEW AND DUE DI LI GENCE | N PREPARI NG
TO ACQUIRE STATE TRUST LAND (1) The departnent may not
purchase a tract, easenent, or inprovenment pursuant to 77-2-361
77-2-362, 77-2-363, 77-2-364, 77-2-365, 77-2-366, and 77-2-367,
MCA, w thout preparing a financial analysis. The analysis nust
i ncl ude:

(a) the annual return cal cul ated over a 20-year accounting
peri od;

(b) a 20-year average annual rate of return

(c) a conparison with the current annual rate of return of
the parcel or parcels sold, the proceeds of which are used to
fund this transaction;

(d) a prudent determnation that the acquisition is likely
to produce nore net revenue for the affected trust or trusts
than the revenue that was produced from the |land sold, and a
greater or equal average annual rate of return as may be
reasonably expected over a 20-year accounting period, with an
acceptable level of risk for the affected trust or trusts; and




(e) the expected classification of the tract under 77-1-
401, MCA
(2) Before acquiring a tract, easenent, or inprovenent,
the board shall determ ne that the financial risks and benefits
of the purchase are prudent, financially productive investnents
that are consistent with the board's fiduciary duty as a
reasonably prudent trustee of a perpetual trust. That duty
requires the board to conply with the requirenents of 72-34-114
and 77-2-364(3), (4), (5, MCA

(3) The departnment shall prepare a description of each
proposed acqui sition. The description must include the
foll ow ng el enents:

(a) an inventory of soils, vegetation, wldlife use,
m neral characteristics, public use, recreational use, aesthetic
val ues, cultural values, surrounding | and use, zoning, planning
information, weeds, floodplain information, water resources,
fisheries, wetlands, and riparian characteristics;

(b) whether the tract is isolated. On a non-isol ated
tract, the department shall describe the existing |evel of
access;

(c) the extent of infrastructure, such as roads,
utilities, power, telephone, water, or sewer availability;

(d) whether and to what degree the purchase of the tract
woul d af fect access to other public |ands;

(e) whether the tract is adjacent to other public [and or
private | and under conservation easenent, as docunented in
current information in the Montana Natural Heritage Program
dat abase or simlar source; and

(f) the status of subsurface mneral rights.

(4) Before acquiring any interest in |and, the departnent
shal | conduct a due-diligence review as foll ows:

(a) <conduct or review a current appraisal conpliant with
the Uni form Apprai sal Standards for Federal Land Acquisition of
the tract to determne fair market value by using conparable
sales for |ike properties;

(b) review the title to the property proposed for
acquisition and confirm that the seller is presenting a
mar ketable title. Should the departnent identify any defects or
encunbrances, the seller shall take steps to cure any title
defects or renove the encunbrances to satisfy the departnent;

(c) if necessary, require a survey of the tract; and

(d) determine any limting factors for future uses or
devel opnent of the real property or the presence of toxic or
hazardous materials. This may include, but is not limted to:

(i) phase | assessnents, such as searches of governnent
agency records and chain-of-title searches for evidence of
property history and regul atory conpliance, a review of permt
appl i cations, envi r onnent al health records, envi ronnent a
conpliance data, and other relevant information avail able from
federal and state adm nistrative agencies, discussions wth
former property owners and enployees, and prelimnary site
vVisits;




(i1i) phase 11 assessnents, such as sanpling of soils,
water, and structural materials, well drilling, chem cal
anal ysis of sanples, geotechnical survey, and a toxicologica
ri sk assessnent.

(5) The departnent shall notify the appropriate board of
county conm ssioners and adjacent |andowners of the proposed
acquisition. (Hstory: 77-2-362, MCA, | M, 77-2-364, MCA, NEW
2004 MAR p. 2399, Eff. 10/08/04.)

36.25.816 FINAL APPROVAL OF LAND ACQUI SI TI ON BY STATE LAND
BOARD (1) The departnent shall report to the board the
conpl ete findings conpiled under the requirenents of [Rule XIV].

(2) The departnent shall recommend whether acquiring the
tract is in the best interest of the affected trust beneficiary.

(3) Wen prudently necessary to protect the interests of
the affected trust beneficiary, the board nay reject, nodify, or
approve the proposed purchase of any trust asset.

(4) Acquisition of a tract may not occur wthout fina
| and board approval. (H story: 77-2-362, MCA, | MP, 77-2-363,
MCA;, NEW 2004 MAR p. 2399, Eff. 10/08/04.)

36.25.817 DOCUMENTS OF CONVEYANCE ON LAND ACQUI SI TI ON
(1) Title to land acquired by the state nust be by warranty
deed. (History: 77-1-204, 77-2-308, 77-2-362, MCA; |MP, 77-
2-328, MCA; NEW 2004 MAR p. 2399, Eff. 10/08/04.




